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1. Timeliness 


This response is filed timely pursuant to Military Commissions Trial Judiciary Rule of 


Court 3.7.c(1). 


2. Relief Sought 


The government does not oppose the defense motion to dismiss Charge V, Conspiracy as 
a separate, stand-alone offense, if the Commission accepts the minor conforming changes to the 
charge sheet outlined in Attachment B. These minor conforming changes preserve the pre- 


existing co-conspirator theory of liability for the remaining substantive charges.! 


' The government would oppose the defense motion to dismiss conspiracy if the Commission 
considers dismissal to require striking the language of Charge V entirely from the charge sheet. 
At trial, the government will be required to prove an agreement between co-conspirators, as well 
as overt acts committed by each accused, to convict the accused under a co-conspirator theory of 
liability for the remaining substantive offenses. The language in Charge V alleging an 
agreement, and the overt acts in furtherance therof, should therefore remain on the charge sheet 
under a different heading in order to note, and keep the accused on notice of, the co-conspirator 
theory of liability. See Attachment B. The removal of conspiracy as a separate, stand-alone 
offense grants the accused all the relief his is entitled to under Hamdan IT, because he would no 
longer be subject to a conviction or additional punishment from the conspiracy charge. The 
recommended approach reflected in Attachment B is consistent with the statute and the rules. 
See 2009 M.C.A. (no requirement that dismissal of a charge mandates striking all of the charged 
language from the charge sheet); R.M.C. 307(c)(3) (stating that “[n]o particular format is 
required” for a specification). 
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3. Overview 

The government acknowledges that the reasoning of Hamdan v. United States, 696 F.3d 
1238 (D.C. Cir. 2012) (“Hamdan IT’) creates substantial risk that appellate courts will rule that 
conspiracy may not be tried or punished as a separate, stand-alone offense for pre-2006 conduct. 
To remove from this active case the appellate risk—and associated uncertainty surrounding the 
commission’s proceedings and rulings henceforth—the government does not oppose the defense 
motion to dismiss Charge V as a separate, stand-alone, and inchoate offense. However, as even 
the reasoning of Hamdan II permits the government to continue prosecuting the accused under 
co-conspirator and other principal theories of liability for substantive offenses, these theories and 
the common allegations that support them should be retained on the charge sheet. 

The government therefore requests the military judge’s permission to make minor 
conforming changes to the charge sheet pursuant to R.M.C. 603(c), which minor changes would 
record the dismissal of conspiracy as a stand-alone offense but preserve the pre-existing co- 
conspirator and principal theories of liability for the remaining charges and renumber those 
charges appropriately. 

4. Burden of Proof 

As the moving party, the defense is typically required to demonstrate by a preponderance 
of the evidence that the requested relief is warranted. R.M.C. 905(c)(1)-(2). However, to the 
extent the defense motion poses a jurisdictional challenge, the government bears the burden of 


demonstrating jurisdiction by a preponderance of the evidence. R.M.C. 905(c)(2)(B). 


5. Facts 


Abd Al Rahim Hussayn Muhammad AI Nashiri (“the accused”) is charged with multiple 
offenses under the M.C.A. relating to terrorist attacks against the United States and its allies. 
These include the attempted attack on USS THE SULLIVANS (DDG 68) on 3 January 2000, 
and the attacks on USS COLE (DDG 67) on 12 October 2000 and on the French supertanker MV 
Limburg on 6 October 2002, which together resulted in the deaths of 18 people, serious injury to 


dozens of others, and significant property damage. Specificallly, the accused is charged with 
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Using Treachery or Perfidy, Murder in Violation of the Law of War, Attempted Murder in 
Violation of the Law of War (two specifications), Terrorism (two specifications), Conspiracy, 
Intentionally Causing Serious Bodily Injury, Attacking Civilians, Attacking Civilian Objects, 
and Hijacking or Hazarding a Vessel or Aircraft. These charges are all enumerated offenses 
contained in the Military Commissions Act of 2009 (M.C.A.). 

On 16 October 2012, the United States Court of Appeals for the District of Columbia 
Circuit (“D.C. Circuit”) issued its opinion in Hamdan II. The Court “read the Military 
Commissions Act not to retroactively punish new crimes,” id. at 1241, and therefore decided that 
military commissions could only prosecute pre-2006 misconduct “under 10 U.S.C. § 821 for 
violations of the ‘law of war.’” Jd. at 1248. Because the court concluded that “[t]he ‘law of war’ 
referenced in 10 U.S.C. § 821 is the international law of war,” id., and because “material support 
for terrorism was not a pre-existing war crime under 10 U.S.C. § 821,” the panel reversed the 
judgment of the U.S. Court of Military Commission Review (“U.S.C.M.C.R.”) and vacated 
Hamdan’s conviction for providing material support for terrorism. Jd. at 1241. 

On 6 January 2013, in the military commission case of United States v. Khalid Shaik 
Mohammad, et al., the Chief Prosecutor formally recommended that the Convening Authority 
withdraw and dismiss as a separate, stand-alone offense what he had originally referred as 
Charge I, Conspiracy. The Chief Prosecutor’s recommendation noted that minor conforming 
changes and renumbering on the charge sheet, per R.M.C. 603(c), could only be permitted by the 
military judge upon motion. The Convening Authority denied that request, but the defense 
motion to dismiss in that case remains pending as of the filing of this response. In that case, as in 
this response, the prosecution has not opposed dismissal of the charge of conspiracy as a 
separate, stand-alone offense. 

On 9 January 2013, the Department of Justice filed a supplemental brief with the D.C. 
Circuit in the pending case of Ali Hamza Ahmad Suliman Al-Bahlul, an al Qaeda operative 
convicted of conspiracy, solicitation, and material support for terrorism under the Military 
Commissions Act of 2006. See Supplemental Brief for the United States, Al Bahlul v. United 
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States, No. 11-1324 (D.C. Cir. Jan. 9, 2013). That brief acknowledged “that Hamdan II requires 
reversal of Bahlul’s convictions by military commission of providing material support for 
terrorism, conspiracy to commit war crimes, and solicitation to commit war crimes,” but 
preserved the government’ s argument that certain aspects of the legal rationale in Hamdan II are 
incorrect and that Al-Bahlul’s convictions are consistent with the Constitution and applicable 
law. Id. at 1. 

On 11 January 2013, the defense renewed its motion to dismiss the charge of conspiracy, 
AE 048. Relying on the D.C. Circuit’s decision in Hamdan II, the defense moved “this 


Commission to dismiss the charge of conspiracy.” AE 048 at 6. 


6. Law and Argument 


I. Under the D.C. Circuit’s Hamdan IT Decision, This Commission Has 
Jurisdiction To Try Offenses That Constitute Violations of the International 
Law of War for Pre-2006 Conduct 


In Hamdan II, the D.C. Circuit held that the charge for which the accused was 
convicted—providing material support for terrorism—“was not an international-law war crime 
under 10 U.S.C. § 821 at the time Hamdan engaged in the relevant conduct.” Hamdan II, 696 
F.3d at 1252-53. The court reasoned that the standard for determining whether an offense is 
triable by military commission (where the conduct at issue occurred prior to October 2006) is 
whether that offense is “based on norms firmly grounded in international law.” Jd. at 1250 n.10 
(citing Hamdan v. Rumsfeld (“Hamdan I’), 548 U.S. 557, 602-03 & n.34, 605 (2006) (plurality 
opinion)). To determine whether providing material support for terrorism was an international- 
law war crime under this standard, the D.C. Circuit examined conventional international law 
(treaties), customary international law, and the writings of international law commentators.” 


Hamdan II, 696 F.3d at 1250-52. 


> The United States Court of Military Commission Review previously recognized that “[t]he 
generally accepted sources of international law” also include “the general principles of law 
recognized by civilized nations.” United States v. Al Bahlul, 820 F. Supp. 2d 1141, 1174 
(U.S.C.M.C.R. 2011) (citing, inter alia, Statute of the International Court of Justice art. 38, 59 
Stat. 1055, 33 U.N.T.S. 993 (June 26, 1945) and RESTATEMENT (THIRD) OF FOREIGN RELATIONS 
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First, the D.C. Circuit concluded that “there are no relevant international treaties that 
make material support for terrorism a recognized international-law war crime.” Jd. at 1250 
(“Neither the Hague Convention nor the Geneva Conventions—the sources that are ‘the major 
treaties on the law of war’—acknowledge material support for terrorism as a war crime.” 
(quoting Hamdan I, 548 U.S. at 604 (plurality opinion) and citing (1) Hague Convention 
Respecting the Laws and Customs of War on Land, Oct. 18, 1907, 36 Stat. 2277 (“Hague 
Convention’), and (2) Geneva Convention Relative to the Protection of Civilian Persons in Time 
of War, Aug. 12, 1949, 6 U.S.T. 3516, 75 U.N.T.S. 287 (“Geneva Convention”)). 

Second, the D.C. Circuit concluded that customary international law does not “otherwise 
make material support for terrorism a war crime.” Jd. at 1250. The D.C. Circuit defined 
customary international law as “the body of international legal principles said to reflect the 
consistent and settled practice of nations.” Jd. (citing RESTATEMENT (THIRD) OF FOREIGN 
RELATIONS LAW OF THE UNITED STATES § 102(2) (1987)). The court noted that evidence of 
customary international law could come, inter alia, from the Hague Convention and the Geneva 
Convention, as well as: (1) the Rome Statute of the International Criminal Court, July 17, 1998, 
2187 U.N.T.S. 90 (“Rome Statute”); (2) the Statute of the International Criminal Tribunal for the 
Former Yugoslavia, U.N. Doc. S/RES/827 (May 25, 1993), reprinted in 32 I.L.M. 1159, 1192 
(“ICTY Statute”); (3) the Statute of the International Criminal Tribunal for Rwanda, U.N. Doc. 
S/RES/955 (Nov. 8, 1994), reprinted in 33 L.L.M. 1598, 1602 (“ICTR Statute”); and (4) the 
Statute of the Special Court for Sierra Leone, Jan. 16, 2002, 2178 U.N.T.S. 138 (“SCSL 
Statute”). Because these sources “make[] no mention of material support for terrorism,” and 
because no international tribunal “exercising common-law-type power [has] determined that 


material support for terrorism is an international-law war crime,” the D.C. Circuit concluded that 


LAW OF THE UNITED STATES § 102 (1987)); see also The Paquete Habana, 175 U.S. 677, 700-01 
(1900) (“the customs and usages of civilized nations”); Sosa v. Alvarez-Machain, 542 U.S. 692, 
733-34 (2004) (same). 
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material support for terrorism was not a recognized offense under customary international law. 
Hamdan II, 696 F.3d at 1251. 

Third, the D.C. Circuit surveyed the works of “[c]ommentators on international law” and 
concluded that they “have similarly explained that material support for terrorism is not an 
international-law war crime.” Jd. (citing ANDREA BIANCHI & YASMIN NAQVI, INTERNATIONAL 
HUMANITARIAN LAW AND TERRORISM 244 (2011) [“BIANCHI & NAQVI"]). The court also noted 
that the “offense of material support for terrorism” was not “listed in the JAG handbook on the 
law of war.” Id. (citing U.S. ARMY JAG, LAW OF WAR HANDBOOK (M4j. Keith E. Puls ed., 
2005)). 

The Hamdan II panel concluded that “neither the major conventions on the law of war 
nor prominent modern international tribunals nor leading international-law experts have 
identified material support for terrorism as a war crime.” Hamdan IT, 696 F.3d at 1251. Because 
the D.C. Circuit read the Military Commissions Act not to sanction prosecution by military 
commission for conduct that occurred pre-2006 and was not prohibited by international law prior 
to enactment of the M.C.A., and because the court determined that material support for terrorism 
was not a pre-existing war crime under 10 U.S.C. § 821, the Court reversed the decision of the 
U.S.C.M.C.R. and directed that “Hamdan’s conviction for material support for terrorism be 


vacated.” Jd. at 1253. 


Il. If the Commission Grants the Government’s Request to Make Minor 
Conforming Changes to the Charge Sheet, the Government Does Not Oppose 
the Defense Motion To Dismiss Charge V, Conspiracy, as a Separate, Stand- 
Alone Offense 


The government acknowledges that the reasoning of Hamdan II creates substantial risk 
that appellate courts may rule that conspiracy may not be tried or punished as a separate, stand- 
alone offense for pre-2006 conduct. To remove from this active case the appellate risk—and 


associated uncertainty surrounding the Commission’s proceedings and rulings henceforth—the 
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government does not oppose the defense motion to dismiss conspiracy as a separate, stand- 
alone, and inchoate offenses 

However, as even the reasoning of Hamdan II permits the government to continue 
prosecuting the accused under co-conspirator and other principal theories of liability for 
substantive offenses, these theories and the common allegations that support them should be 
retained within the charges. Therefore, instead of striking all the language in the Charge and 
specification thereunder, the government respectfully requests the military judge’s permission to 
make minor conforming changes to the charge sheet pursuant to R.M.C. 603(c), which would 
record the dismissal of conspiracy as a separate, stand-alone offense, and preserve the pre- 
existing notice of the government’s co-conspirator theory of liability resting upon the accused’s 
alleged participation in a common plan to commit the remaining eight substantive offenses, and 
renumber those charges appropriately.* 

The co-conspirator theory of liability remains viable under the guidance provided by the 
D.C. Circuit in Hamdan II. Under this theory, the accused may be held criminally liable for 
completed offenses committed pursuant to a common plan or joint criminal enterprise. See U.S. 
Dep’T OF ARMY, PAM. 27-9, LEGAL SERVICES: MILITARY JUDGES’ BENCHBOOK 7-1-4 (Jan. 1, 


2010) (“MJ BENCHBOOK’”) (instructing panel members that the accused may be held criminally 


5 Trial counsel has a duty to bring to the attention of the convening authority any charge for 
which trial is no longer advisable for any reason. R.M.C. 502(d)(6) & Discussion. Meanwhile, a 
charge or specification “shall be dismissed at any stage of the proceedings if . . . [t]he military 
commission lacks jurisdiction to try the accused for the offense.” R.M.C. 907(b)(1). And the 
convening authority “may for any reason cause any charges or specifications to be withdrawn 
from a military commission at any time before findings are announced.” R.M.C. 604(a). 
Charges that are withdrawn should be dismissed, and trial counsel may effect the withdrawal and 
dismissal by lining out the affected portions, redrafting any necessary minor textual amendments, 
renumbering remaining charges, and initialing the changes. R.M.C. 604, Discussion. With the 
Convening Authority having indicated his intention not to withdraw based on the rationale stated 
by the Chief Prosecutor in his R.M.C. 502(d)(6) communication, the issue is more fully ripe for 
consideration by the Military Judge. 


+ By retaining the allegations of a common plan on the charge sheet, the government in no 
way waives its right to also prove the accuseds’s guilt by other, alternate theories of principal 
liability, such aiding, abetting, counseling, commanding, procuring, or causing an act to be done. 
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liable for “any substantive offense committed by any member of the conspiracy in furtherance of 
the conspiracy or as an object of the conspiracy while the accused remained a member of the 
conspiracy” and that the accused need not be separately charged with conspiracy). Military and 
federal courts have recognized and upheld co-conspirator forms of liability under the Pinkerton 
doctrine, and international law provides for vicarious common plan liability for completed 
offenses under the doctrine of Joint Criminal Enterprise (“JCE”). 

The government, therefore, moves this Commission to retain the list of co-conspirators 
and overt acts on the charge sheet beneath a new heading: “Background: Additional Personal 
Data and Common Allegations.” See Attachment B. The suggested conforming changes in 
Attachment B amount to minor changes, which the Rules for Military Commissions define as 
“any except those which add a party, offenses, or substantial matter not fairly included in those 
previously sworn, or which are likely to mislead the accused as to the offenses charged.” R.M.C. 
603(a). These suggested changes do not add parties, offenses, or other substantial matter, and do 
not mislead the accused (or the members) as to the offenses charged. The accused would also 
not be prejudiced in any way by these changes, because the accused could not be convicted of 
conspiracy as a distinct offense, because the allegations concerning individual participation by 
the accused in the common plan or criminal agreement simply articulate the particulars by which 
the accused conspired, or aided, abetted, counseled, commanded, procured, or caused the 
commission of the remaining charges, and because that information, although listed only once, 
was all fairly included in the previously sworn and referred charges that remain. Furthermore, 
the language cannot be used as a basis for additional punishment. 


These proposed minor changes keep the accused on notice of the vicarious co-conspirator 


theory of liability for the remaining substantive charges and ensure that the trier of fact is capable 
of understanding this theory of liability and the evidence offered by both parties. Cf R.C.M. 
906(b)(6), Discussion (describing similar benefits in a bill of particulars). Under a theory of 
vicarious co-conspirator liability, the government must prove “the existence of the conspiracy 

. .. before the accused may be convicted of a substantive offense under this theory,” even if an 
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accused is not charged with conspiracy as a stand-alone offense. MJ BENCHBOOK 7-1-4. As 
such, the government is required to prove beyond a reasonable doubt that: (1) the accused 
entered into an agreement with co-conspirators to commit certain offense(s) under the M.C.A.; 
(2) each accused as a member of the conspiracy committed certain overt act(s) for the purpose of 
bringing about the object of the agreement while the accused remained a party to the agreement; 
(3) a substantive offense under the M.C.A. was committed by a member of the conspiracy while 
the accused remained a party to the agreement; and (4) the substantive offense committed was in 
furtherance of that conspiracy or was an object of the conspiracy. Jd. The minor conforming 
changes outlined in Attachment B keep the accused on notice, despite the dismissal of the stand- 
alone charge, that the government intends to prove that the accused entered into an agreement 
with co-conspirators and committed overt acts in order to find them guilty under a theory of 
vicarious co-conspirator liability. The Commission should therefore grant the government's 


motion to make these minor conforming changes to the charge sheet. 


A. The Charge Sheet in Attachment B Is Consistent with the Rules for 
Miliary Commissions Relating to Pleading and with Military and Federal 
Cases Where Conspiracy Is Not Charged as a Separate, Stand-Alone 
Offense But Where a Co-Conspirator Theory of Liability Is Used for the 
Substantive Offenses 


Rule for Military Commissions (R.M.C.) 307 contains standards for alleging offenses in a 
charges and specifications format in a manner that is plain, concise, and definite while placing an 
accused on notice of essential facts, though “[n]o particular format is required.” Meanwhile, 
“the law of war” is expressly acknowledged as a non-statutory source of authority as appropriate. 
R.M.C. 401 provides guidance for disposition of charges, including through dismissal, and for 
recording of such dispositions. The dismissal of Charge V as a stand-alone offense, while 
preserving the common allegations that support the prosecution’s theories of liability, conforms 
to these rules, as well as to the M.C.A., wherein the mentions of “dismissal” or “dismiss” do not 
preclude the relief sought here. Failing to permit the minor conforming changes to the charge 


sheet sought in this motion would be tantamount to requiring the government to allege five pages 
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of additional personal data (aliases) and common allegations in each charge, roughly doubling 
the length of the charge sheet and directly defying the notice pleading rules demanded by our 
system of justice. 
Military courts-martial recognize a variety of theories of principal liability through 
Article 77 of the Uniform Code of Military Justice (“U.C.M.J.”), which defines a principal as: 
Any person punishable under this chapter who 


(1) commits an offense punishable by this chapter, or aids, abets, counsels, 
commands, or procures its commission; or 


(2) causes an act to be done which if directly performed by him would be 
punishable by this chapter. 


10 U.S.C. § 877. Military courts have long interpreted Article 77 to include liability under a co- 
conspirator theory. 
Although Article 77 [of the U.C.M.J.] does not specifically deal with the vicarious 
liability of a co-conspirator, we believe that the language of Article 77(1) is broad 
enough to encompass it. . . . Indeed, because the Federal Criminal Code (18 
U.S.C. § 2) and the Uniform Code contain almost the same provisions for 


vicarious liability, it would be anomalous to conclude that only the former 
sufficed to impose vicarious liability on co-conspirators. 


United States v. Jefferson, 22 M.J. 315, 323-24 (C.M.A. 1986); see also id. at 323 (“Federal 
cases have established that a person will be held liable for a substantive offense committed in 
furtherance of a conspiracy”) (citing Pinkerton v. United States, 328 U.S. 640 (1946)); United 
States v. Browning, 54 M.J. 1, 7-8 (C.A.A.F. 2000) (concluding that the reasoning in Jefferson 
“is consistent with prevailing federal practice, which permits prosecution on a vicarious-liability 
theory even if aiding and abetting or conspiracy are not pled in the indictment’). 

Because the M.C.A. section on “Principals” (10 U.S.C. § 950q(1)) is substantively 
identical to Article 77(1) of the U.C.M.J. for courts-martial, the Jefferson and Browning 
decisions are instructive as to the existence of the vicarious co-conspirator theory of liability for 
completed offenses in this Commission. See 10 U.S.C. § 948b(c). 

The law-of-war military commission cases that have reached the federal appellate courts 


have confirmed the existence of co-conspirator liability in this forum. In Ex parte Quirin, 317 


10 
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U.S. 1 (1942), eight Nazi saboteurs were tried and convicted of conspiring to violate the law of 
war by secretly and covertly passing “in civilian dress” through the military and naval lines and 
defenses of the United States, and the Supreme Court denied the accuseds’ habeas petition by 
reasoning that the object offense had been completed when, with hostile purpose, “they 
entered—or having so entered, they remained upon—our territory in time of war without 
uniform or other appropriate means of identification.” Id. at 38; see also Attachment C.° The 
United States Court of Appeals for the Tenth Circuit also upheld the conviction of a separate 
Nazi saboteur, who also had been tried for conspiracy, as well as for completed substantive 
offenses under the law of war. See Colepaugh v. Looney, 235 F.2d 429, 432 (10th Cir. 1956), 
cert. denied, 352 U.S. 1014 (1957) (“[T]he charges and specifications before us clearly state an 
offense of unlawful belligerency, contrary to the established and judicially recognized law of 
war—an offense within the jurisdiction of the duly constituted Military Commission with power 
to try, decide and condemn.”) (emphasis added to highlight the court’ s consideration of the plural 
charges and specifications under the law of war as stating an offense); see also Attachment D. 
The federal courts have widely recognized co-conspirator liability since the Supreme 


Court’s Pinkerton decision. See, e.g., United States v. Budd, 496 F.3d 517, 527-28 (6th Cir. 


The primary argument by the petitioners in Quirin regarding conspiracy was that “the 
charge of conspiracy cannot stand if the other charges fall.” Brief in Support of Petitions for 
Writ of Habeas Corpus at 29, Ex parte Quirin, 317 U.S. 1 (1942) (Spec. July Term 1942); see 
also Stenographic Transcript of Proceedings Before the Military Commission To Try Persons 
Charged with Offenses Against the Law of War and the Articles of War 50-51, 57-58 (July 8, 
1942). The Quirin Court did not expressly address the conspiracy charge, but the Hamdan I 
plurality read Quirin to place special emphasis on the completion of a substantive offense. See 
Hamdan I, 548 U.S. at 606-07 (plurality opinion) (“If anything, Quirin supports Hamdan’s 
argument that conspiracy is not a violation of the law of war. Not only did the Court pointedly 
omit any discussion of the conspiracy charge, but its analysis of Charge I placed special 
emphasis on the completion of an offense; it took seriously the saboteurs’ argument that there 
can be no violation of a law of war—at least not one triable by military commission—without 
the actual commission of or attempt to commit a ‘hostile and warlike act.’”) (emphasis in 
original). Here, the prosecution urges that in light of the appellate litigation risk over stand-alone 
conspiracy, the prudent path is to conform to this analysis by confining, as the Quirin and 
Colepaugh Article III courts did, conspiracy to a theory of liability for completed offenses rather 
than regarding it as a separate charge. To rule that “dismissal” requires the striking of all 
language related to this theory from the charge sheet would defy these important precedents as 
well as the plain meaning of the relevant Rules for Military Commission. 


11 
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2007) (“The majority of circuits have held that district courts may give a Pinkerton co- 
conspirator liability instruction for a substantive charge, even for a defendant who has not been 
charged with conspiracy.”) (citing United States v. Lopez, 271 F.3d 472, 480 (3d Cir. 2001)); 
United States v. Macey, 8 F.3d 462, 468 (7th Cir. 1993) (“We have long recognized that [i]t is 
not essential that the indictment contain a separate count charging conspiracy in order to take 
advantage of the doctrines peculiar to conspiracy.”) (quoting United States v. Wilson, 506 F.2d 
1252, 1257 (7th Cir. 1974)) (internal quotation marks omitted); United States v. Jackson, 627 
F.2d 1198, 1216-17 (D.C. Cir. 1980) (“Experienced prosecutors alert court and counsel that they 
are relying on [a Pinkerton theory] in cases where only substantive crimes are charged by 
announcing that they are proceeding on a conspiracy theory.”); Davis v. United States, 12 F.2d 
253, 257 (Sth Cir. 1926) (“Although conspiracy be not charged, if it be shown by the evidence to 
exist, the act of one or more defendants in furtherance of the common plan is in law the act of 
all.”), In cases where Pinkerton liability has attached for substantive offenses, and where 
conspiracy has not been charged as a stand-alone offense, federal courts have still allowed so- 
called “speaking indictments,” which name the alleged co-conspirators and the alleged overt acts 
before listing and describing the substantive charges. This practice is similar to the approach 
reflected in Attachment B. 

For instance, in Lopez, four defendants were indicted on multiple substantive counts, but 
conspiracy was not charged as a stand-alone offense. See Attachment E. The indictment 
included an introductory paragraph entitled, “Allegations Common to All Counts,” in which the 


government alleged that the defendants 


did willfully combine, conspire, confederate and agree with each other to engage 
in a series of home invasions, burglaries, robberies, assaults, carjackings and 
murder to enrich themselves by taking and carrying away the property of others. 
To that end they disguised themselves with, among other things, masks and 
gloves, armed themselves with guns and other weapons and acted in other ways to 
keep secret their activities so as to avoid detection, capture, and punishment. 


Attachment E at 1-2. At trial, the district court judge gave a Pinkerton instruction, which told the 


jury that the Government must prove that (1) a conspiracy existed, (2) one or more co- 
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conspirators actually committed the underlying substantive robbery or burglary offenses, and (3) 
the substantive offenses were committed in furtherance of the conspiracy, in order to find the 
defendants guilty as to those underlying substantive offenses. The court added that “[i]t is not 
required that a conspiracy be charged in the indictment for Pinkerton liability to apply as long as 
the evidence at trial establishes beyond a reasonable doubt that a conspiracy existed and that the 
substantive offense was committed in furtherance of the conspiracy ....” Lopez, 271 F.3d at 
480. On appeal, the defendants argued that the Pinkerton instruction was improper because the 
government failed to charge conspiracy in the indictment. The Third Circuit rejected the 
argument and affirmed the convictions. See id. (“[Wl]e have little difficulty following our sister 
circuit courts of appeals in determining that a conspiracy need not be charged in order for 
Pinkerton’s doctrine to apply.”). The minor conforming changes to the charge sheet outlined in 
Attachment B are consistent with this federal practice of using “speaking indictments” in cases 


that allege conspiratorial conduct, even when conspiracy is not charged as a stand-alone offense. 


B. The Charge Sheet in Attachment B Is Consistent with the Doctrine of 
Joint Criminal Enterprise, Which Is a Form of Co-Conspirator Liability 
Under International Law 


The concept of co-conspirator liability has also long been recognized in international law. 
The treatment of conspiracy or common plan as a viable theory of vicarious liability was 
accepted in the war crime trials of mid-level Nazi officials following World War II—the so- 
called “Nuremberg Subsequent Proceedings.” These trials provide clear international law of war 
precedent for preserving in the charging instrument so much of a charge that alleges conspiracy 
as a theory of liability for separately completed war crimes, even when the tribunal lacks 
jurisdiction over a stand-alone conspiracy offense. For instance, in the original indictment in 
United States v. Altstoetter (1947) (“The Justice Case”), Count One charged “The Common 
Design and Conspiracy” to commit War Crimes and Crimes Against Humanity as an offense. 
See Attachment F. The same indictment also alleged substantive offenses, namely War Crimes 


under Count Two, Crimes Against Humanity under Count Three, and Membership in Criminal 
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Organizations under Count Four. Jd. On 11 July 1947, the Tribunal ruled that it lacked 
jurisdiction, under Control Council Law No. 10, to try Count One, Conspiracy, as a separate, 
stand-alone offense: 

It is the ruling of this Tribunal that neither the Charter of the International 

Military Tribunal nor Control Council Law No. 10 has defined conspiracy to 

commit a war crime or crimes against humanity as a separate substantive crime. 


Therefore, this Tribunal has no jurisdiction to try any defendant upon a charge of 
conspiracy considered as a separate substantive offense. 


Order of the Tribunal in The Justice Case, 11 July 1947, Concerning the Defense Motion Against 
Count One of the Indictment, United States v. Altstoetter, et al., 15 TRIAL OF WAR CRIMINALS 
BEFORE THE NUERNBERG MILITARY TRIBUNALS UNDER CONTROL COUNCIL LAW NUMBER 10, at 
235 (1949) (“Attachment G”). However, the tribunal’s ruling did not strike the entire charge 
because it alleged that the accused participated in a common plan to commit war crimes and 
crimes against humanity and because it alleged that these substantive offenses were actually 
committed, 

Count one of the indictment, in addition to the separate charge of conspiracy, also 

alleges unlawful participation in the formulation and execution of plans to commit 

war crimes and crimes against humanity which actually involve the commission 

of such crimes. We, therefore, cannot properly strike the whole of count one from 

the indictment. But, insofar as count one charges the commission of the alleged 


crime of conspiracy as a separate substantive offense, distinct from any war crime 
or crime against humanity, the Tribunal will disregard the charge. 


Id. In the instant case, the accused are similarly alleged to have entered into a common plan or 
criminal enterprise to commit war crimes, and these substantive offenses were also allegedly 
committed. 

Co-conspirator liability for completed, substantive offenses has been further developed 
over the last couple of decades by various international tribunals, where it has come to be known 
by the name “Joint Criminal Enterprise” or “JCE.” The International Criminal Tribunal for the 
Former Yugoslavia (“ICTY”), for example, has upheld the JCE concept in numerous cases, 
beginning with Prosecutor v. Tadié, Case No. IT-94-1-A, Judgement, {J 193, 220 (Int’l Crim. 
Trib. for the Former Yugoslavia July 15, 1999) (“[T]he notion of common design as a form of 
accomplice liability is firmly established in customary international law and in addition is 
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upheld, albeit implicitly, in the Statute of the International Tribunal.”); see also Statute of the 
International Criminal Tribunal for the Former Yugoslavia [“ICTY”] art. 7(1), U.N. Doc. 
S/RES/827 (May 25, 1993), reprinted in 32 1.L.M. 1159, 1192 (“ICTY Statute”); Prosecutor v. 
Milutinovié, Case No. IT-99-37-AR72, Decision on Dragoljub Ojdanic’s Motion Challenging 
Jurisdiction—Joint Criminal Enterprise, J 23 (Int'l Crim. Trib. for the Former Yugoslavia May 
21, 2003), 2003 WL 24014138 (“[E]ven if it were conceded that conspiracy was excluded from 
the realm of the Tribunal’s Statute, that would have no impact on the presence of [JCE] as a form 
of ‘commission’ pursuant to Article 7(1) of the Statute.”); Prosecutor v. Brdanin, Case No. IT- 
99-36-A, Judgement, { 395 (Int'l Crim. Trib. for the Former Yugoslavia Apr. 3, 2007) (noting 
that co-conspirator liability had origins dating back to post-World War II cases, specifically 
under Article II(2) of Control Council Law No. 10); Prosecutor v. Gotovina, Case No. IT-06-90- 
A, Judgement, { 89 (Int'l Crim. Trib. for the Former Yugoslavia Nov. 16, 2012). 

Other recent decisions of international criminal tribunals have also applied JCE forms of 
liability. For example, the International Criminal Tribunal for Rwanda (“ICTR”) has applied the 
JCE doctrine in several cases. See Statute of the International Criminal Tribunal for Rwanda 
[“ICTR”] art. 6(1), U.N. Doc. S/RES/955 (Nov. 8, 1994), reprinted in 33 I.L.M. 1598, 1602 
(“ICTR Statute”) (“A person who planned, instigated, ordered, committed or otherwise aided and 
abetted in the planning, preparation or execution of a crime referred to in Articles 2 to 4 of the 
present Statute, shall be individually responsible for the crime.”); Prosecutor v. Ntakirutimana, 
Case Nos. ICTR-96-10-A & ICTR-96-17-A, Judgement, {J 461-484 (Dec. 13, 2004); Prosecutor 
v. Rwamakuba, Case No. ICTR-98-44-AR72.4, Decision on Interlocutory Appeal Regarding 
Application of Joint Criminal Enterprise to the Crime of Genocide, {J 14-30 (Oct. 22, 2004); 
Prosecutor v. Kayishema, Case No. ICTR-95-1-A, Judgement, { 193 (June 1, 2001). 

The International Criminal Court (“ICC”) has also upheld similar theories of co- 
conspirator liability. See Rome Statute of the International Criminal Court arts. 25(3)(a), 
25(3)(d), July 17, 1998, 2187 U.N.T.S. 90 (“Rome Statute”); Prosecutor v. William Samoei 
Ruto, Henry Kiprono Kosgey and Joshua Arap Sang, Case No. ICC-01/09-01/11, 9] 350-367 
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(Jan. 23, 2012). In the Ruto case, the ICC determined that one could be responsible under art. 


25(3)(d) of the Rome Statute if the Chamber ascertained that 


(i) a crime within the jurisdiction of the court was attempted or committed; (ii) a 

group of persons acting with a common purpose attempted to commit or 

committed this crime; (iii) the individual contributed to the crime, in any way 

other than those set out in article 25(3)(a) to (c) of the Statute (objective 

elements); (iv) the said contribution was intentional; and (v) was made either (a) 

with the aim of furthering the criminal activity or criminal purpose of the group; 

or (b) in the knowledge of the intention of the group to commit the crime 

(subjective elements). 

Id. at [| 351; see also Prosecutor v. Lubanga Dyilo, Case No. 1CC-01/04-01/06-803, Decision on 
the Confirmation of Charges, {| 330, 410 (Jan. 29, 2007); Prosecutor v. Katanga, Case No. ICC- 
01/04-01/07-717, Decision on the Confirmation of Charges, {{[ 510, 520-521 (Sept. 30, 2008); 
Prosecutor v. Lubanga Dyilo, Case No. ICC-01/04-01/06-2843, Judgment Pursuant to Article 74 
of the Statute, {| 980-1018 (Mar. 14, 2012) (concluding that Article 25(3)(a) provides for 
individual criminal responsibility where (i) there is an agreement or plan among two or more 
persons that will result in the commission of a Rome Statute crime, and (ii) the defendant 
provides an essential contribution to carrying out the common plan). 

The Special Court for Sierra Leone (“SCSL”) also recognizes JCE liability. See Statute 
of the SCSL art. 6(1), Jan. 16, 2002, 2178 U.N.T.S. 138 (“SCSL Statute”); Prosecutor v. Brima 
(AFRC Case), Case No. SCSL-04-16-T, Decision on Defence Motions for Judgement of 
Acquittal Pursuant to Rule 98, J 308-326 (Mar. 31, 2006); Prosecutor v. Norman (CDF Case), 
Case No. SCSL-04-14-T, Decision on Motions for Judgment of Acquittal Pursuant to Rule 98, J 
130 (Oct. 21, 2005). Other international criminal tribunals have also recognized and applied 
JCE. See generally Regulation on the Establishment of the Panels with Exclusive Jurisdiction 
over Serious Criminal Offenses, arts. 14.3(a), 14.3(d), UNTAET/REG/2000/15 (June 6, 2000); 
Prosecutor v. Fereira, Case No. 04/2001, Judgement (East Timor Dist. Ct. at Dili Apr. 5, 2003); 
Prosecutor v. De Deus, Case No. 2a/2004, Judgement (East Timor Dist. Ct. at Dili Apr. 12, 
2005); Prosecutor v. Ieng Thirith, Case No. 002/19-09-2007/ECCC/OCII(PTC38), Decision on 


the Appeals Against the Co-Investigative Judges Order on Joint Criminal Enterprise (JCE) (May 
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20, 2010); Interlocutory Decision on the Applicable Law: Terrorism, Conspiracy, Homicide, 
Perpetration, Cumulative Charging, Case No. STL-11-01/I (Feb. 16, 2011) (“STL Interlocutory 
Decision’). These cases establish that customary international law recognizes vicarious co- 
conspirator liability for substantive offenses that are committed pursuant to a common purpose 
or plan to commit one or more object offenses.° 

The typical method of charging cases involving JCE in international tribunals is to 
include in the charging instrument an overview section describing the nature of the joint criminal 
enterprise and explaining the individual criminal responsibility of the accused in that enterprise. 
See, e.g., Prosecutor v. Milutinovié, Case No. IT-05-87-PT, Third Amended Joinder Indictment 
(Int’| Crim. Trib. for the Former Yugoslavia June 21, 2006) (“Attachment H”) (including in the 
charging instrument provided to the finder of fact twenty-one single-spaced pages under the 
headings of “Individual Criminal Responsibility” and “Overview of the Joint Criminal 
Enterprise” before the listing the first charge). The minor conforming changes to the charge 
sheet outlined in Attachment B uses a similar method for charging the common plan co- 
conspirator theory of vicarious criminal liability for completed offenses. 

Because theories of vicarious co-conspirator liability have been recognized and upheld in 
military law, military commissions law, federal law, and international law of war tribunals, the 
D.C. Circuit’s decision in Hamdan II does not disrupt the continued validity of these forms of 
liability for the remaining substantive offenses. The minor conforming changes to the charge 
sheet outlined in Attachment B would record the dismissal of conspiracy as a separate, stand- 
alone offense, keep the accused on notice regarding the pre-existing co-conspirator theory of 


liability for the remaining eight charges, and renumber those charges appropriately. This 


In separate litigation, the Office of the Chief Defense Counsel has implied that co- 
conspirator liability theories like JCE are acceptable in the context of military commission 
prosecutions. See Petitioner's Reply Brief at 22, Al Bahlul v. United States, No. 11-1324 (D.C. 
Cir. July 2, 2012) (“The Wirz commission, for example, which involved systemic detainee abuse 
at Andersonville, Resp. App. at 63-75, is a paradigmatic case of what is now known as ‘Category 
2’ joint criminal enterprise.”). 
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Commission should therefore grant the government permission to make minor conforming 
changes to the charge sheet. 
7. Conclusion 

For the foregoing reasons, the government does not oppose dismissal of conspiracy as a 
separate, stand-alone offense if the Commission accepts the minor conforming changes to the 
charge sheet. Accordingly, the government requests the Military Judge’s permission to make the 


minor conforming changes to the charge sheet outlined in Attachment B. 


8. Oral Argument 
The defense requests oral argument. The government joins in that request. 
9. Witnesses and Evidence 


The government does not anticipate relying on witnesses in support of this response. 


10. Additional Information 


The government has no additional information. 
11. Attachments 


A. Certificate of Service, dated 25 January 2013. 


B. Draft Amended Charge Sheet, reflecting proposed dismissal of Charge V as a stand- 
alone offense, conforming minor changes, and renumbering. 


C. Charge Sheet, Ex parte Quirin, 317 U.S. 1 (1942). 


D. Charges, Colepaugh v. Looney, 235 F.2d 429 (10th Cir. 1956), cert. denied, 352 U.S. 
1014 (1957). 


E. Indictment, United States v. Lopez, et al., No. 1:99-cr-00016 (D.V.I. Apr. 6, 1999). 


F. Indictment in The Justice Case, 4 January 1947, United States of America v. Josef 
Altstoetter, et al., 3 TRIAL OF WAR CRIMINALS BEFORE THE NUERNBERG MILITARY 
TRIBUNALS UNDER CONTROL COUNCIL LAW NUMBER 10, at 15 (1951). 


G. Order of the Tribunal in The Justice Case, 11 July 1947, Concerning the Defense 
Motion Against Count One of the Indictment, United States of America v. Josef 
Altstoetter, et al., 15 TRIAL OF WAR CRIMINALS BEFORE THE NUERNBERG MILITARY 
TRIBUNALS UNDER CONTROL COUNCIL LAW NUMBER 10, at 235 (1949). 
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H. Third Amended Joinder Indictment, Prosecutor v. Milutinovic, Case No. IT-05-87-PT 
(Int'l Crim. Trib. for the Former Yugoslavia June 21, 2006). 


Respectfully submitted, 


sil 
Anthony W. Mattivi 
CDR Andrea Lockhart, JAGC, USN 
Justin T. Sher 
Joanna Baltes 
Maj Chris Ruge, USMC 
LT Cherie Jolly, JAGC, USN 


Mark Martins 
Chief Prosecutor 
Military Commissions 
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ATTACHMENT A 
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CERTIFICATE OF SERVICE 


I certify that on the 25th day of January 2013, I filed AE 048, Government Response To 
Defense Renewed Motion To Dismiss The Charge Of Conspiracy, with the Office of Military 
Commissions Trial Judiciary and served a copy on counsel of record. 


JsiL 
Anthony W. Mattivi 
Trial Counsel 
Office of the Chief Prosecutor 
of Military Commissions 
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|. PERSONAL DATA 


4. NAME OF ACCUSED: 
Abd Al Rahim Hussayn Muhammad Al Nashiri 


2. ALIASES OF ACCUSED: 
SEE ATTACHED APPENDIX A 


3. ISN NUMBER OF ACCUSED (LAST FOUR): 
10015 


ll. CHARGES AND SPECIFICATIONS 


4. CHARGE: — VIOLATION OF SECTION AND TITLE OF CRIME IN PART IV OF MMC. 


‘SPECIFICATION: 


SEE ATTACHED CONTINUATION SHEET OF BLOCK I]. CHARGES AND SPECIFICATIONS 


5a. NAME OF ACCUSER (LAST, FIRST, Ml) 


Regan, Edward J Office of Military Commissions 


0. DATE (YYYYMMDD) 
20110915 


‘Sd. SIGNATURE OF 


indersigned, authorized by law to administer oath in cases of this character, personally appeared the above named 


me, 
accuser the 15th dayof September, _ 2011. and signed the foregoing charges and specifications under oath thal helshe Is a person 
subject to the Unilora Code of Military Justice and that he/she has personal knowledge of or has investigated the matters sel forth therein and 
thal (he same are true to the desi of his/her knowledge and belief. 


Nathaniel R. Gross Office of Military Commissions 


Typed Name of Ofncer ‘Organization of OMosr 


0-3 Judge Advocate 
Grade ‘Official Capacity to Administer Oath 
E 7 (See RM.C. 307(0) must be commissioned officer) 
‘Signature 


MC FORM 458 JAN 2007 


UNCLASSIFIED//FOR PUBLIC RELEASE 


Appellate Exhibit 048D (Al-Nashiri) 


Filed with TJ 
Page 23 of 168 


25 January 2013 


UNCLASSIFIED//FOR PUBLIC RELEASE 


3 2011 the accused was notified of the charges against himher (See R.M.C. 308). 


Andrea K. Lockhart/O-5 Office of Military Commissions 
Typed Name and Grate of Person Who Caused ization of the Person Who Caused 


Accused to Be Notified of Chargos ‘Accused to Be Notified of Chergos 


V. RECEIPT OF CHARGES BY CONVENING AUTHORITY 


7. The swom charges wore received at 1126 hours,on 16_ Sept 2011 vat 


‘8b. PLACE 8c. DATE (YYYYMMDD) 


8a. DESIGNATION OF CONVENING AUTHORITY 
20110928 


Convening Authority 10USC §948h Alexandria, VA 
Appointed on 25 March 2010 


Referred for trial to the (nenicapital military commission convened by military commission convening order__1 1-02 


subject to the following instructions’: This case is referred capital... 
R.M.C. 103(a)(4) and 
_ _ 
‘Command, Order, or Direction 
Bruce MacDonald 


‘Signaure 


Convening Authority 10USC §948h 
‘Official Capacity of Officer Signing 


Vil. SERVICE OF CHARGES: 


| (Gaused to be) served € copy these charges on the above named accused, 


Typed Nama of Trial Course! 


Signature of Trial Counsel 
FOOTNOTES 
'See R.M.C. 601 conceming instructions. If none, so state. 


MC FORM 458 JAN 2007 
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CONTINUATION SHEET - MC FORM 458 JAN 2007, Block II. Charges and Specifications in 
the case of UNITED STATES OF AMERICA y. ABD AL RAHIM HUSSAYN MUHAMMAD 
AL NASHIRI 


CHARGE I: VIOLATION OF 10 U.S.C. § 950t(17), USING TREACHERY OR PERFIDY 


Specification: In that Abd al Rahim Hussayn Muhammad a] NASHIRI (See Appendix A fora 
list of aliases), an alien unprivileged enemy belligerent subject to trial by military commission, 
did, in or around Aden, Yemen, on or about 12 October 2000, in the context of and associated 
with hostilities, invite the confidence and belief of one or more persons onboard USS COLE 
(DDG 67), including but not limited to then FN Raymond Mooney, USN, that two men dressed 
in civilian clothing, waving at the crewmembers onboard USS COLE (DDG 67), and operating a 
civilian boat, were entitled to protection under the law of war, and intending to betray that 
confidence and belief, did thereafter make use of that confidence and belief to detonate 
explosives hidden on said civilian boat alongside USS COLE (DDG 67), killing 17 Sailors of the 
United States Navy (see Charge II for a list of deceased) and injuring one or more persons, all 
crewmembers onboard USS COLE (DDG 67) (See Appendix B for the list of injured). 


CHARGE II: VIOLATION OF 10 U.S.C. § 950t(15), MURDER IN VIOLATION OF THE 
LAW OF WAR 


Specification: In that Abd al Rahim Hussayn Muhammad al NASHIRI (See Appendix A for a 
list of aliases), an alien unprivileged enemy belligerent subject to trial by military commission, 
did, in or around Aden, Yemen, on or about 12 October 2000, in the context of and associated 
with hostilities, in violation of the law of war, to wit: by committing an act of perfidy, said act of 
perfidy being two men dressing in civilian clothing, waving at the crewmembers onboard USS 
COLE (DDG 67), and operating and detonating an explosives-laden civilian boat alongside a 
United States naval vessel, intentionally and unlawfully kill the following 17 persons: 


HT3 Kenneth E, Clodfelter, USN; 
ETC Richard Costelow, USN; 
MSSN Lakcina M. Francis, USN; 
ITSN Timothy L. Gauna, USN; 
SMSN Cherone L. Gunn, USN; 
ITSN James R. McDaniels, USN; 
EN2 Marc I. Nieto, USN; 

EW3 Ronald S. Owens, USN; 

. SN Lakiba N. Palmer, USN; 

10. ENFA Joshua L. Parlett, USN; 

11. FN Patrick H. Roy, USN; 

12. EW2 Kevin S. Rux, USN; 

13. MS3 Ronchester M. Santiago, USN; 
14. OS2 Timothy L. Saunders, USN; 
15. FN Gary G. Swenchonis, Jr., USN; 
16. ENS Andrew Triplett, USN; and 
17. SN Craig B. Wibberley, USN. 


eer aweone 
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CONTINUATION SHEET - MC FORM 458 JAN 2007, Block II. Charges and Specifications in 
the case of UNITED STATES OF AMERICA v. ABD AL RAHIM HUSSAYN MUHAMMAD 
AL NASHIRI 


CHARGE III; VIOLATION OF 10 U.S.C, § 950t(28), ATTEMPTED MURDER IN 
VIOLATION OF THE LAW OF WAR 


Specification 1: In that Abd al Rahim Hussayn Muhammad al NASHIRI (See Appendix A for a 
list of aliases), an alien unprivileged enemy belligerent subject to trial by military commission, 
did, in or around Aden, Yemen, on or about 3 January 2000, in the context of and associated with 
hostilities, with the specific intent to commit Murder in Violation of the Law of War, attempt to 
intentionally and unlawfully kill one or more persons onboard USS THE SULLIVANS (DDG 
68), in violation of the law of war, to wit: by committing an act of perfidy, and committing acts 
that amount to more than mere preparation, and to effect the commission of Murder in Violation 
of the Law of War, the two suicide bombers dressed in civilian clothes launched an explosives- 
laden boat, with the intent to perfidiously approach USS THE SULLIVANS (DDG 68), detonate 
the explosives while alongside USS THE SULLIVANS (DDG 68) so as to damage and sink USS 
‘THE SULLIVANS (DDG 68), and kill one or more persons onboard that vessel, 


Specification 2: In that Abd al Rahim Hussayn Muhammad al NASHIRI (See Appendix A for a 
list of aliases), an alien unprivileged enemy belligerent subject to trial by military commission, 
did, in or around Aden, Yemen, on or about 12 October 2000, in the context of and associated 
with hostilities, with the specific intent to commit the offense of Murder in Violation of the Law 
of War, attempt to intentionally and unlawfully kill one or more persons onboard USS COLE 
(DDG 67), in violation of the law of war, to wit: by committing an act of perfidy, and 
committing acts that amount to more than mere preparation, and to effect the commission of 
Murder in Violation of the Law of War, the two suicide bombers dressed in civilian clothes 
launched an explosives-laden boat, to perfidiously approach USS COLE (DDG 67), detonate the 
explosives while alongside USS COLE (DDG 67) so as to damage and sink USS COLE (DDG 
67), and kill one or more persons onboard that vessel. 


CHARGE IV: VIOLATION OF 10 U.S.C. § 9501(24), TERRORISM 


Specification 1; In that Abd al Rahim Hussayn Muhammad al NASHIRI (See Appendix A fora 
list of aliases), an alien unprivileged enemy belligerent subject to trial by military commission, 
did, in or around Aden, Yemen, on or about 12 October 2000, in the context of and associated 
with hostilities, and in a manner calculated to influence and affect the conduct of the United 
States government by intimidation and coercion and to retaliate against the United States 
government, engage in an act that evinced a wanton disregard for human life, to wit: 
intentionally detonating an explosives-laden boat alongside USS COLE (DDG 67), resulting in 
the deaths of seventeen persons (see Charge II for a list of deceased) onboard USS COLE (DDG 
67). 


Specification 2: In that Abd al Rahim Hussayn Muhammad al NASHIRI (See Appendix A fora 
list of aliases), an alien unprivileged enemy belligerent subject to trial by military commission, 


4 


UNCLASSIFIED//FOR PUBLIC RELEASE 


Filed with TJ Appellate Exhibit 048D (Al-Nashiri) 
25 January 2013 Page 26 of 168 


UNCLASSIFIED//FOR PUBLIC RELEASE 


CONTINUATION SHEET - MC FORM 458 JAN 2007, Block II. Charges and Specifications in 
the case of UNITED STATES OF AMERICA v. ABD AL RAHIM HUSSAYN MUHAMMAD 


AL NASHIRI 


did, in or around the coast of Al Mukallah, Yemen, on or about 6 October 2002, in the context of 
and associated with hostilities, and in a manner calculated to influence and affect the conduct of 
the United States government by intimidation and coercion and to retaliate against the United 
States government, intentionally kill and inflict great bodily harm on one or more protected 
persons and engage in an act that evinced a wanton disregard for human life, to wit: detonating 
an explosives-laden boat alongside MV Limburg, resulting in the death of one civilian person, 
Atanas Atanasov, serving onboard MV Limburg. = serine 
COMMON ALLEGATIONS TO CHARGES LI II, Il, IV, V, VI, VIL, AND VILL omar Mla 


This back; 
and/or aided 


‘ound applics to and 1s part of Charges I 2 
led, abetted, counseled, commanded. or procured the commission of each offense. 


ough VII, a it alleges how the accused participated in 4 common plan or agreement 


NS) | Speecifieation—inthatAbd al Rahim Hussayn Muhammad al NASHIRI (See Appendix A fora 


lth 


did, at multiple locations in and around Yemen, Afghanistan, Pakistan, Saudi Arabia, the United 
Arab Emirates (hereinafter “UAE”), Qetar-Bosnia, the Middle East, the Arabian Peninsula, and a 
other locations, in the context of and associated with hostilities, fom 4 Neg 7] 
approximately August 1996, through approximately October 2002, willfully conspire, agree, and/~ 

join with at least one of the following (see Appendix C for the list of aliases for each co- 


conspirator): 


Filed with TJ 
25 January 2013 


ESF re nepOB gor eH mp ap oe 


Usama bin Laden; 

Ayman A! Zawahiri; 

Mohammed Atef; 

Mushin Musa Matwalli Atwah; 

Walid Muhammad Salih Mubarak bin 'Attash; 
Jamal Ahmed Mohammed Ali Al-Badawi; 
Fahd Mohammed Ahmed Al-Quso; 
Hassan’Sa'id Awad Al Khamri; 

Ibrahim Al-Thawar; 

Taha Ibrahim Hussein Al-Ahdal; 

Hadi Muhammad Salih Al-Wirsh; 

Nasser Ahmad Nasser Al-Bahri; 

Khalid Ibn Muhammad Al! Juhani; 

Fawzi Muhammad ‘Abd-Al-Qawi Al-Wajih; 
Fawzi Yahya Qaim Al-Hababi; 

Muneer Al Sharabi; 

Walid Al-Shaybah; 

Mohammad Rashed Daoud Al-Owhali; 
Jihad Muhammad Abdah Ali Abdullah Al-Harazi; 
Ali Hamza Ahmed Suliman Al-Bahlul; 
Nasir ‘Awad; 

Husayn Al-Badawi; 


. Ahmed Mohammed al Darbi; 


7 list of aliases), an alien unprivileged enemy belligerent subject to trial by military commission, la hf 
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CONTINUATION SHEET - MC FORM 458 JAN 2007, Block II. Charges and Specifications in 
the case of UNITED STATES OF AMERICA v. ABD AL RAHIM HUSSAYN MUHAMMAD 
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x. ‘Umar Sa’id Hassan Jarullah; 
y. Muhammed Sa’id Ali Hasan Al-Amari; 
z. and others, both known and unknown; 


to commit Terrorism and Murder in Violation of the Law of War, both offenses triable by 
military commission, with the conspiracy resulting in the death of one or more victims (See 
Charge II and [X for a list of deceased) and, knowing that Terrorism and Murder in Violation of 
the Law of War were the unlawful purpose of the conspiracy, and intending his actions to further 
the unlawful purpose of the conspiracy, the said NASHIRI did knowingly commit at least one of 
the following overt acts: 


Z - Between approximately 1996 and 1999, NASHIRI and co-conspirators met _& Ve 


personally with bin Laden and other high-ranking members of al Qaeda and some of 
the co-conspirators swore an oath of allegiance to bin Laden. During this time period, 
NASHIRI developed relationships with individuals who would later assist him in 
what would become known as the “boats operation.” 


a z In approximately late 1997 to 1998, NASHIRI discussed with bin Laden plans for a Ape 


boats operation to attack ships in the Arabian Peninsula, a plan which previously had 
been discussed by bin Laden and Walid Muhammad Salih Mubarak bin 'Attash 
(“Khallad”). 


3 & NASHIRI, bin Laden and Khallad ultimately planned al Qaeda’s boats operation, 4 fT) 
which came to encompass at least three separate terrorist attacks: an attempted A ; 
attack on USS THE SULLIVANS (DDG 68) on 3 January 2000; a completed attack 
on USS COLE (DDG 67) on 12 October 2000; and a completed attack on a French 
supertanker, MV Limburg, on 6 October 2002. 


f - In approximately 1998, at the direction of bin Laden, NASHIRI and Khallad meee hg /)) 


to Yemen, at the southern tip of the Arabian Peninsula, to prepare for the boats 
operation. NASHIRI scouted the Al-Hudaydah area of Yemen and conducted 
surveillance of ship traffic in the region. As NASHIRI and Khallad collected 
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information, they and bin Laden began to focus their attention on mounting an attack 
in Aden Harbor, 


6. v4 In approximately the summer of 1998, in response to direction by bin Laden, A pa 


NASHIRI and Khallad assisted in another al Qaeda plot, simultaneous attacks on 
United States embassies in Kenya and Tanzania in East Africa, where NASHIRI 
provided a fraudulent Yemeni passport used by one of the suicide bombers to enter 
Kenya immediately before the attack on the Embassy of the United States in Nairobi, 
Kenya, and where Khallad provided that same suicide bomber with details of the 
attack plan. 


‘. vA In approximately early 1999, at the direction of bin Laden, NASHIRI and Khallad Agfa 
continued preparing for the boats operation, including (but not limited to) obtaining 
and storing explosives for use in the boats operation, NASHIRI then left Yemen 
because Khallad had been arrested by Yemeni authorities. 


A & After Khallad’s arrest and subsequent release from jail in May 1999, NASHIRI Z LA 
retumed to Yemen with instructions from bin Laden. NASHIRI took control of the 
boats operation, at the direction of bin Laden, due to unwanted attention Khallad 


received as a result of his arrest. NASHIRI took over preparations for the boats 
operation, and Khallad returned to Afghanistan. 


4. J During late 1999 and carly 2000, NASHIRI spoke with Khallad on the phone several/ 4 bap 
times to relay information about the boats operation, and on at least one occasion 
Khallad relayed this information to bin Laden. 


9 We Between approximately the summer of 1999 and the winter of 1999, NASHIRI Hifph 


continued making preparations to implement al Qaeda’s boats operation, some of 
which he accomplished personally and some of which he directed others to 
accomplish. These preparations included, but were not limited to, enlisting the 
assistance of additional co-conspirators, purchasing vehicles, purchasing a boat and 
materials, renting houses to store the boat and materials and to assemble the attack 
boat, and obtaining false identification documents. 


4 
0. v6 . On or about 3 January 2000, the first boats operation attack commenced when, at Maal 
with 


NASHIRI’s direction, at least two of the co-conspirators launched a boat packed 
explosives from the Madinat Al-Shaab beach area into Aden Harbor, intending to 

steer it toward a United States warship, USS THE SULLIVANS (DDG 68), which 

was refueling nearby. The attack ultimately failed when the explosives-laden boat “a 


beached in the surf of Aden Harbor. 
FUMDEKED Ay [Ze /j1 
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On or about 4-6 January 2000, NASHIRI and other co-conspirators recovered the Aijalt 
attack boat from the beach at Madinat Al-Shaab, on the edge of Aden Harbor. 

NASHIRI and other co-conspirators recovered the boat, its motor, its cargo of 

explosives, and other materials used in the attempted attack. During these recovery 

efforts, NASHIRI claimed ownership of the attack boat and the motor. NASHIRI and 

the other co-conspirators ultimately used a front-end loader, crane, and flatbed truck 

to recover and take physical possession of the attack boat and return it to its storage 

location in Aden. 


wz After the attempted attack on USS THE SULLIVANS (DDG 68) in January 2000 but Ae 


before approximately September 2000, NASHIRI returned to Afghanistan, where he 
and Khallad met with bin Laden and other high-ranking members of al Qaeda at bin 
Laden’s compound in Qandahar. 


. After the attempted attack on USS THE SULLIVANS (DDG 68) in January 2000 but / ta 


before approximately September 2000, NASHIRI received additional training in 
Afghanistan from an al Qaeda explosives expert. 


7 
Yh After the attempted attack on USS THE SULLIVANS (DDG 68) in January 2000 but // bal 
before approximately September 2000, NASHIRI tested the explosives he recovered 

from the failed attack to make certain they were stil] usable for future attacks. 


Later in 2000, after returning from Afghanistan, NASHIRI continued preparations -- ait 
some of which he accomplished personally and some of which he directed others to ip 
accomplish -- for a second boats operation attack. These preparations included, but 

were not limited to, renting another house from which to conduct surveillance of 

Aden Harbor, repairing and re-fitting the attack boat, transferring ownership of and 

registering the attack boat, purchasing another vehicle, securing another location at 

which to store the attack boat, testing the attack boat on the waters of Aden Harbor, 

making arrangements for the attack to be videotaped, and hiring a crane operator to 


launch the attack boat. 
During approximately the summer of 2000, NASHIRI informed Khallad that the Abe 


boats operation was nearly ready and that bin Laden should send the suicide bombers. 


KB In or about September 2000, NASHIRI informed Khallad that the boats operation was “fy Ly it 


ready to execute and further informed Khallad that he had already chosen the suicide 


NASHIRI a directive from bin Laden that NASHIRI leave Yemen before the attack 


bombers for the attack. 
In or about September 2000, NASHIRI spoke again with Khallad, who relayed to A, yA Ht 
and return to Afghanistan. 
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aA os At some point after January 2000, but prior to 12 October 2000, NASHIRI filled the p/p) 
attack boat with explosives in preparation for the attack. é 


wh. In approximately September or October 2000, prior to the attack, NASHIRI left Ags 


Yemen, as instructed by bin Laden. NASHIRI met Khallad, and the two traveled 
together to Qandahar, Afghanistan, to meet with bin Laden. NASHIRI informed bin 


Laden that an attack on a United States warship in Aden was imminent. 
WV pt. On or about 12 October 2000, pursuant to NASHIRI’s instructions, the co- Ay M 
at 


conspirators remoyed the attack boat from its storage location, drove the attack bo: 
to the launch site and, using a crane, lowered it into the water. 


LAP On or about 12 October 2000, as a result of planning and preparation by NASHIRI / “fall 
and others, the suicide bombers, at the direction of NASHIRI, dressed in civilian 
clothes, piloted the explosives-laden boat to where USS COLE (DDG 67) was 
refueling, offered friendly gestures to several crew members, and brought their boat 
alongside USS COLE (DDG 67), roughly amidships. Once alongside at 
approximately 11:18 a.m. (local), the suicide bombers detonated the explosives, 
blasting a hole in the side of USS COLE (DDG 67) approximately 30 feet in 
diameter, killing 17 crewmembers and injuring at least 37 crewmembers. The suicide 


bombers died in the attack. 
AE. yp In approximately May 2001, NASHIRI met with bin Laden and another wrntng fl 
member of al Qaeda at bin Laden’s compound in Qandahar. f 


ZY, - 10 approximately 2001 and 2002, NASHIRI continued al Qaeda’s boats operation 4a 


directing acts which included, but were not limited to, acquiring a boat for use in the’ 
attack, acquiring explosives for use in the attack, transferring ownership and 
registration of the boat, and obtaining a global positioning system (GPS) device for 
use in planning the attack. NASHIRI supplied the necessary resources, planned the 
attack, and directed the transfer of money for use an upcoming attack. 
Di - In approximately 2001 and 2002, NASHIRI and other co-conspirators mash lah ff 
operational security measures to avoid detection. 


AL. Ph. On or about 6 October 2002, near the port of Al Mukallah, Yemen, as a result of Ay 
planning by NASHIRI and others, suicide bombers, at the direction of NASHIRI, 
used an explosives-laden boat to attack the French supertanker MV Limburg, The 
explosion blasted a hole through the hull of the ship, resulting in the death of a 
crewmember, injury to approximately 12 crewmembers, and spillage of 
approximately 90,000 barrels of oil into the Gulf of Aden. 


9 


UNCLASSIFIED//FOR PUBLIC RELEASE 


Filed with TJ Appellate Exhibit 048D (Al-Nashiri) 
25 January 2013 Page 31 of 168 


UNCLASSIFIED//FOR PUBLIC RELEASE 


CONTINUATION SHEET - MC FORM 458 JAN 2007, Block II. Charges and Specifications in 
the case of UNITED STATES OF AMERICA v. ABD AL RAHIM HUSSAYN MUHAMMAD 
AL NASHIRI 


nase 
Vi nctye 
CHARGE ¥1: VIOLATION OF 10 U.S.C. § 950t(13), INTENTIONALLY CAUSING 
SERIOUS BODILY INJURY 


Specification: In that Abd al Rahim Hussayn Muhammad al NASHIRI (See Appendix A fora 
list of aliases), an alien unprivileged enemy belligerent subject to trial by military commission, 
did, in or around Aden, Yemen, in the context of and associated with hostilities, on or about 12 
October 2000, intentionally cause serious injury to the body of: 


Le 


2. 
Bs 


3 


wn 


~ 


i= 


S -F & BS s 
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zs 
a 


all crewmembers onboard USS COLE (DDG 67), with unlawful force and violence, in violation 
of the law of war, to wit: perfidiously operating and detonating an explosives-laden vessel 
alongside USS COLE (DDG 67). 


c : aie ; fe 


entifission, Lal 
did, in or around Aden, Yemen, on or about 12 October 2000, in the context OT and associated 4 
i i it Ss 


&f person, without that person’s 


waMtfission, 


did, in or around Aden, Yemen, on or about 3 January 2000, in the context oFafid associated with 
hostilities, with the ‘cai intent to commit the offense of Destr otfof Property in Violation | 
board USS THE SULLIVANS " 
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wae Alapoh 
EVI wis 


CHARGE JX: wit OF 10 U.S.C. § 950(2), ATTACKING CIVILIANS. Abn ha 


Specification: In that Abd al Rahim Hussayn Muhammad al NASHIRI (See Appendix A for a 
list of aliases), an alien unprivileged enemy belligerent subject to trial by military commission, 
did, in or around the coast of Al Mukallah, Yemen, on or about 6 October 2002, in the context of 
and associated with hostilities, intentionally attack civilian persons onboard MV Limburg, a 
civilian oil tanker crewed by civilian personnel, not taking direct or active part in hostilities, and 
that resulted in the death of one person, Atanas Atanasov, and the said NASHIRI knew that such 
targets were ina civilian status. 


4 f 
YANO hy 3) 
CHARGEX! VIOLATION NOF 10 U.S.C, § 950t(3), ATTACKING CIVILIAN OBJECTS. 4 49 in 


Specification: In that Abd al Rahim Hussayn Muhammad al NASHIRI (See Appendix A for a 
list of aliases), an alien unprivileged enemy belligerent subject to trial by military commission, 
did, in or around the coast of Al Mukallah, Yemen, on or about 6 October 2002, in the context of 
and associated with hostilities, intentionally attack MV Limburg, a civilian oil tanker owned by a 
civilian entity and crewed by civilian personnel, not a military objective, and the said NASHIRI 
knew that such target was not a military objective. 


VU Behr [A i 
CHARGE Xf VIOLATION OF 10 U.S.C. § 9501(23), HACKING OR HAZARDINGA / 4 
VESSEL OR AIRCRAFT 


Specification: In that Abd al Rahim Hussayn Muhammad al NASHIRI (See Appendix A for a 
list of aliases), an alien unprivileged enemy belligerent subject to trial by military commission, 
did, in or around the coast of Al Mukallah, Yemen, on or about 6 October 2002, in the context of 
and associated with hostilities. intentionally endanger the safe navigation of a vessel, MV 
Limburg, not a legitimate military objective, to wit: by causing an explosives-laden civilian boat 
to detonate and explode alongside MV Limburg, causing damage to the operational ability and 
navigation of MV Limburg, and resulting in the death of one crewmember, Atanas Atanasov. 
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Appendix A 


List of al Nashiri aliases: 


Abd Al-Rahim Husayn Muhammad Abda Al-Nashiri 
(Variants: Abd Al-Rahman, 
Abda Hussein Mohammed, 
Abdu Hussein Mohamed, 
Abdu Hussein Muhammad, 
Abdul Rahim Abdu Al-Nashiri, 
Abd Al Rahim Al Nashiri, 
Abdul Rahim Al-Nashiri, 
Abdul-Raheem al-Nasheri, 
Abed Al Rahim al Nashir, 
Abed Al Rahim Al Nashiri, 
Abdul Rahman Hassan Mohammad, 
Abdhi Hussein Mohamed Nasher, 
Abdu Husayn Muhammad Nashir, 
Abd Al-Rahim Hussein Abdah Al-Nashiri, 
Abd Al Rahim Hussein Mohammed Abdoh al Nashiri, 
Abd al Rashim Hussein Mohammed Abdah Al Nashiri, 
Abd al Rahim Husayn Muhammad Abda Nashir, 
Abd Al-Rahman Hussein Mohammed Abdah Al-Nashiri, 
Abdul Rahim Husscin Mohammed Abdah A] Nashiri, 
Nashiri, Al Nashiri) 
Abda 
(Variants: Abdo, Abdoh) 
Abdella 
Abdo Hussein 
(Variant: Abdoh Hussein) 
Abdoh Mohammed 
Abdul Rahim Hussein Muhammad Abdah Nashir al Safani 
(Variants: Al-S'afani, 
Abd al Rahman Hussein Muhammad al Saa'fani, 
Abdel Rahman Hussein Mohammed Saffani, 
Abdul Raheem Hussein Mohammad Nashir Al-Sa'fani) 
Abu Al-Miqdad 
Al Faroug al Hijazi 
Al Faroug al Maki 
(Variant: Faroug Al Maki) 
Bilal al Harazi 
(Variant: Al Harazi) 
Bulbul 
Eid Al Harbi 
Eid Muabadi 
The Engineer 
Mayoub 
Mohammad Abdullah 
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Mohammad Omar Al-Harazi 
(Variant: Muhammad Umar Al-Harazi) 
Mullah Bilal al Makki 
(Variants: Bilal, Abu Bilal, Bilal al Maki, Abu Bilal Al-Makki, 
Mullah Bilal, Mula Bilal, A] Mulla Bilal, Al Mullah) 
Mullah Mohammed Omar 
Saeed Abdallah Qasem Al-Mansouri 
(Variant: Said ‘Abdullah Qasim Al-Mansuri) 
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Tidal 
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List of co-conspirator aliases: 


Usama bin Laden 
Sheikh Abu Abdullah 
(Variant: Abu Abdullah) 
Usama bin Muhammed bin Laden 
(Variants: Sheikh Usama bin Laden, Usama bin Laden, Sheikh Usama, Sheikh bin 
Laden) 
The Sheikh 


Ayman Al Zawahiri 
Dr. Ayman Al-Zawahiri 
(Variant: Ayman Al Zawahiri) 


Mohammed Atef 
Abu Hafs Al Masri 
(Variant: Sheikh Abu Hafs, Abu Hafs) 
Abu Hafs Al-Kabir 
Al-Komandat 
Mohammed Atef 
The Commandant 


Mushin Musa Matwalli Atwah 

Abu Abdul Rahman Al-Muhajir 
(Variant: Abu Abed Al-Rahman Al-Muhajir, Abdul Rahman Al-Muhajir, 
Abu Muhajir) 

Al-Nimr 

Muhammad 

Muhsin Musa Matwalli Atwah 
(Variant: Mushin Musa Matwali Atwah) 


Walid Muhammad Salih Mubarak bin 'Attash 

Khallad Al Hijazi 

Khallad Al Jadawi 

Khallad Bin Attash 
(Variants: Abu Khallad, Khallad) 

‘Salah Sa’eed Mohammad Bin Yousuf 
(Variant: Salah Saeed Mohammed Bin Yousaf, Salih Bin Yusif) 

Tawfiq Abu Khallad 

Tawfiq Mohammed Saleh Bin Attash 

‘Tawfiq Muhammad Salih Bin Rashid 
(Variant: Tawfig Bin Rashid) 

Walid Muhammad Salih Mubarak Bin ‘Attash 
(Variant: Walid Bin 'Attash) 
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Jamal Ahmed Mohammed Ali Al-Badawi 

Abu Abdul Rahman Al-Badawi 
(Variants: Abu Abed Al-Rahman Al-Badawi, 
Abu 'Abd Al-Rahman, 
Abu Abdul Rahman) 

Jamal Mohammed Ahmad Ali Al-Badawi 
(Variants: Jamal Muhammad Ahmad 'Ali Al-Badawi, 
Jamal Ahmed Mohammed Ali Al-Badawi, 
Jamal Mohamed Ahmed Ali, 
Jamal Mohamed Ahmed, 
Jamal Al-Badawi) 

Jamal Muhsin Hamid Al-T'ali 
(Variant: Jamal Muhsin Hamid Al Talli) 


Fahd Mohammed Ahmed AI-Quso 
Abu Huthayfa Al-‘Adini 
Fahd Mohammed Ahmed Al-Awlagi 
Fahd Mohammed Ahmed Al-Quso 
(Variants: Fahd Mohammed Al-Quso, Fahd Al-Quso, Fahd) 


Hassan Sa'id Awad Al Khamri 
Abdallah Ahmed Khalid Saeed Misawi 
(Variants: Abdulah Ahmed Khaled Said Masawa, 
Abdullah Ahmad Khalid Sa'id Msawa, 
Abdallah Ahmed Khalid, 
Abdallah Ahmed Khalid Misawi, 
Abdullah Ahmad Said Msawa, 
Abdallah Ahmed Khalid Saeed, 
Abdullah Ahmad Khalid Al-Sa'ed, 
Abdullah Khallid Musawa, 
Abdullah Mohammed Khaled Said, 
Abdullah Mohammed Khalid, 
Abdullah Msawa, 
Abdullah Sa’eed Musawa, 
Abdallah, Abdullah) 
Abdo 
Abu Ali 
Abu Hassan Al-Ta’efi 
(Variant: Hassan Al-Ta'efi, Abu Yousef Al-Ta’efi) 
Hassan Al-Yemeni 
Hassan Sa’id Awad Al-Khamri 
(Variants: Hassan Awadh Al-Khamiri, Hassan Al Khamiri, 
Hassan Al-Khamari, Hassan Al-Khameri, Hasan, Hassan, Hussein) 
The Hadrami 


tbrahim Al-Thawar 
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Ibrahim Al-Nibrass 

(Variants: Ibrahim Abu Nibras, Abu Nibras, Abu Nibrass, Nibras) 
Ibrahim Al-Thawar 

(Variant: Ibrahim Al-Thawr) 


Taha Ibrahim Hussein Al-Ahdal 

Mahyub 

Rabe'i Al Ahdal 

Rabe'i Al Maki 
(Variant: Raba'i) 

‘Taha Hassan Ibrahim Al-Ahdal 

Taher Hussein Ibrahim Al-Tahami 
(Variants; Tahir Hussein Ibrahim Al-Tuhami, 
Taher Hussein Al-Tuhami, 
Taher Hussein Tuhami, 
Taha Hussein Al Nahami, Taha Hussein, Taha) 


Hadi Muhammad Salih Al-Wirsh 

Abu Usama Al-Wa'ili 

Hadi Dilkum 
(Variant: Hadi Dilqum) 

Hadi Muhammad Salah Al-Wa'ili 
(Variant: Hadi Al-Wa'ili) 

Hadi Muhammad Salah Tbadah 

Hadi Muhammad Salih al-Wirsh 
(Variant: Hadi Muhammad Salih) 


Nasser Ahmed Nasser Al Bahri 
Abu Habib 
Abu Jandal 
Abu Jandal Al Gharbi 
Abu Jandal Al Jadawi 
Abu Jandal Al Yemeni 
Nasser Ahmad Nasser Al-Bahri 
(Variant: Al-Bahri) 


Khalid [bn Muhammad A! Juhani 

Abu Muawiya Al-Madani 
(Variants; Mou'awiya Al-Madani, Muawiyah Al-Madani, 
Mu'awiya, Mu'awiyah) 

Khalid Ibn Muhammad Al-Juhani 
(Variant: Khalid Al-Juhani) 

Saif Al Shahrani 

Salman 
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Fawzi Muhammad 'Abd-al-Qawi Al-Wajih 
Basam Waji 
(Variant: Basam Wajee) 
Fawzi Muhammad 'Abd-al-Qawi Al-Wajih 
(Variant: Fawiz Al Wajih) 
Mus'ab Al-Ta'zi 


Fawzi Yahya Qaim Al-Hababi 
Abu-al-Shahid Al-San‘ani 
(Variant: Abu Shahid) 
Fayiz Husayn Ali al Najar 
(Variant: Fayiz Al-Najjar) 
Fawzi Yahya Yahya Qasim Al-Hababi 
(Variants: Fawzi Yahya Qasim Al-Hababi, Fawzi Al Hababi) 


Maneer Al-Sharabi 
Bashir Nu'man Sa‘id al Safari 
(Variant: Bashir Al-Safari) 
Muneer Ali Saeed Al-Sharabi 
(Variant: Muneer Sharabi, Muneer al Shra'bi, Muneer) 
Nashir Al Safari Al Mugtari 
Salman Al Tazi 
(Variants: Salman Al-Ta'zi, Abu Salman, Salman) 


Walid Al-Shaybah 
Abd Al Raziq Muhammed Nasir Al Uthmali 
Ahmad Qa'id 
(Variant: Ahmad Qayid) 
Al Jabiri 
Muhammed Abd Al Khaliq Saeed Al Garibi 
Rahman Hadi Hamoud Al-Ruda‘ai 
Walid Al-Shaybah 
(Variants: Walid Al-Sheba, Abu Walid, Walid) 


Mohammad Rashed Daoud Al-Owhali 
Abdel-Jabbar Al-Baloushi 
(Variants: ‘Abd Al-Jabbar, Al-Baloushi) 
Abdul Jabbar Ali Abdul Latif 
Al-Mutaw'a 
Khaled Salem Saleh Bin Rashed 
(Variant: Khalid Salim Saleh Bin Rashid) 
Mi'aad 
Mis'ab Al-Fageer 
Mo‘ath Al-Balushi (Al-Awhali) 
(Variant: Moath) 
Mohammad Al Qatari 
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Mohammad Rashed Daoud Al-'Owhali 
(Variants: Muhammad Rashid Al-Owhali, Muhammad Al-Owhali) 
Mulla Burjan 
Saif 
Shibab 


Jihad Muhammad Abdah Ali Abdullah Al-Harazi 
Abu Obeydah Al-Maki 
(Variants: Abu 'Ubaydah, Abu-Obaida) 
Azzam 
(Variants: Jihad Muhammad Ali, Jihad Ali) 


Ali Hamza Ahmed Suliman Al-Bahlul 
Abu Malek 
Ali Hamza Ahmed Suliman A]-Bahlul 
Anas 
Ismail 
Muhammad Anis Abdullah Khalidi 


Nasir ‘Awad 
Abu Khaithama Al-Hadrami 
(Variants: Abu Khaythama al-Hadrami, 
Khaythamah Al-Hadrami, Khaythamah) 
Nasir ‘Awad Tahis 
Nasir ‘Awad Yakani 
Nasir ‘Awad 
Nasir ‘Awad Nasir Faraj Duman Al-Kindi 
(Variant: Nasser Awad Nasser Faraj Douman al-Kendi) 


Husayn Al-Badawi 
Hussein Badawi 
Abu-al-Harith Al-Badawi 


Ahmed Mohammed Al Darbi 

Abdel Aziz Al-Makki 
(Variants: ‘Abd Al-‘Aziz, Abdel Aziz, Abdul Aziz, Abed Al-Aziz , Abdul Aziz Al- 
Maki, Abed Al-Aziz Al-Maki) 

Abdel Rahim Al-Janoubi 
(Variant: Abed Al-Rahim Al-Janoubi, ‘Abd-al-Rahman Al-Janubi) 

Abu Hudaifa Al-Makki 

Ahmed Mohammed Ahmed Haza Al-Darbi 
(Variants: Ahmad Muhammed Al-Darbi, Ahmad Al-Darbi, 
Ahmad Muhammad Ahmad Hiza’, Mohammad Haza) 


‘Umar Sa'id Hassan Jarullah 
"Umar Sa'id Hassan Jarullah 
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Appendix C 


(Variant: 'Umar Sa'id Hasan Jarullah ) 
Tbn-Hafiz 

(Variant: Ebn Hafeedh ) 
‘Abdullah Gharib 

(Variant: Abdullah Ghareeb ) 


Muhammad Sa’id Ali Hasan Al-Amari 
Abu-Ghareeb Al-Ta’ezi 
(Variants: Ghareeb al-Ta'ezi, Gharib Al-Ta'zi, Gharib Al-Ta'izzi ) 
Al-Omdah 
Mohammed Saeed Ali Hasan al-Ammari 
(Variants: Muhammad Sa’id ‘Ali Hasan Al-'Amari , Muhammad Sa’id Al-‘ Amari, 
Muhammad Al-‘Amari ) 
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SPENOGRAPHIC TRANSCRIPT OF PROCEEDINGS 
Before the 
MILITARY COMMISSION TO TRY PERSONS CHARGED WITH 
OPPENSES AGAINST THE TAW OF WAR AND THE 


cee 


ARTICLES OF WAR. 


Washington, D. c. 
Wednesday, July 8, 1942. 


The Military Commission appointed by the President by order 


dated July 2, 192, mot, in room 5235 Department of Justice, at 


10 o'clock a. m., to try for offenses against the Law of War 


and Articles of War, the following persons: Ernest Peter 


Burger, George John Dasch, Herbert Haupt, Heinrich Harm 


a Heinek, Zdward,John Kerling, Herman Neubayer, Richard quirin 


and Werner Thiel. 


Filed with TJ 
25 January 2013 


PRESENT! Members of the Military Commission, as follows: 


Major General Frank R. KeCoy, President, 
Major General Walter S. Grant, 

Major General Blanton Winsht; 
Major General Lorenzo D. Gasser, 
Brigadier General Guy V. Henry, 
Brigadier General John T. Lewis, 
Brigadier Generel John T. Kennedy. 


Ae Trial Judge Advocates: 


Honorable Prancis Biddle, Attorney General of 
the United States. 

Major General Myron Cramer, The Judge Advocate 
General, U. S. Army. 


Colonel P. Granville Munson, 

Colonel John K. Weir, 

Colonel Erwin M. Treusch. 
Officers of the Judge Advocate General's 
Department. 


Oscar Cox, Assistant Solicitor General of the 
United States. 
Janes H. Rowe, dre, 

Assistant to the Attorney Gensrel. 


As Provost Marshal: 
Brigadier General Albert L. Cox. 
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5 
(PROSECUTION EXHIBIT NO. 14) ‘ 


CHARGE SHEET 
Charges and Specifications in Cases of Ernest Peter 
Burger, George John Dasch, Herbert Neupt, Heinrich 
Maru Usinch, Edvard John Kerling, Hermann Neubauer, 
Richard Quirin, and Werner Thiel. 
Charge I: Violation of the Lay of Var 

Specification 1. In that, during the month of June 1942, 
the prisoners, Ernest Peter Burger, George John Dasch, Herbert 
Haupt, Heinrich Harm Heinck, Edward John Kerling, Hermann 
Beubsuer, Richard Quirin and Werner Thiel, being enemies of 
the United States and acting for and on behaif of the German 
Reich, & belligerent enemy nation, secretly and covertly 
passed, in civilian dress, contrary to the law of war, through 
the military and naval lines and defenses of the United States, 
@lang the Atiantio Coast, and went behind such lines and de- 
fenses in civilian dress within sones of military operstions 
and elswvhere, for the purpose of committing acts of sabotage, 
espionage and ether hostile acts, and, in particular, to de- 
stroy certain war industries, war utilities and war mteriais 
Within the United States. 

Specification 2. In thet, during the month of Sune 1942, 
the priscners, Ernest Peter Burger, George John Dasch, Herbert 
Maupt, Heinrich Narn Neinek, Béward Joba Kerling, Rermaan 
Neubauer, Riehard Quirin, and Werner Thiel, being enemies of 
‘the United States and ecting for and on behalf of the German ‘ 


Reich, a belligerent eneny astien, appeared, contrary to the I 
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aw of war, behind the military and naval defenses and lines — 
of the United States, within scones of military operetions and 
elsevhere, fer the purpose of committing or attempting to 

c Commit sabotage, espionage, and other hostile acts, vithout 
Deing in the uniform of the armed forces of the German Reich, | 
an4 planned and attempted to destroy and sabotage war indus- j 
tries, war utilities and var materiais vithin the United | 
States, and assembied together within the United States explo- 
sives, money and other supplies in order to accomplish said 


purpose! 


Oharge II: Violation of the Bist article of Wer 

Specification: In that, during the month of June, 1942, 
the prisoners, Ernest Peter Burger, George John Dasch, Herbert 
Haupt, Heinrich Harm Heinck, Edvard John Kerling, Hermann 
Neubauer, Richard Quirin, and Werner Thiel, being enemies of 
the United States and acting for and on behalf of the German 
Reich, & belligerent enemy nation, and without being in the 
uniform of the armed ferces of that nation, relieved or attempt- 
ed to relieve enemies of the United States with arms, ammni- 
tien, supplies, money and other things, and knovingly harbored, 
protected and held correspondence vith and gave intelligence 
to enemies of the United States by entering the territorial 
Limits of the United States, in the company of other enemies 
of the United States, with explosives, money and other supplies 
with which they refieved each other and relieved the German 
Reich, for the purpose of destroying and sabotaging war indus- 
tries, transportation facilities or war materials of the United 


States, and by haybering, commmisating with, and giving 
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intelligence to esbh other and to other enemies of the United 
‘Spates in the course of such activities, 


Charee III: Violation of the Sind Article of War 
Specification: In that, during the month of June 1942, 
the priscners, Rest Peter Burger, George John Dasch, Herbert 
Haupt, Heinrich Harm Heinck, Béward John Kerling, Rersann 
Neubauer, Richard Quirin, and Verner Thiel, being enemies of 
the United states and acting for ané on bebalf of the German 
Reich, « belligerent enemy nation, verg, in tine of var, found 
Inrking oF acting as spies in or about the fortifications, 
posts and encampments of the armies of the United States and 
@lsewhere, and secretly and covertly passed through the mili- 
tery and naval Lines and defenses of the United states, elong 
‘the Atlantic Coast, ané went about through and behing said 
Lines and defenses and about the fortifications, posts and 
encampments of the armies of the United States, in sones of 
military operations and elsewhere, disguised in civilian 
Clothes and under faise names, for the purpose of committing 
sabotage and other hostile acts against the United States, and 
for the purpose of comminicating intelligence relating to such 
sabotage and other hostile acts to each other, to the German 
Reich, and to other enemies of the United States, during the 


course of such activities and thereafter. 


Gharze IV; Conspiracy to Commit All of the Above Acts 
Specification: In that, during the year 1942, the prison- 
ors, Ernest Peter Burger, George John Dasch, Herbert Haupt, 
Meiurich Mara Meinck, Edward John Korling, Nermann Neubauer, 
* Bighard Quirin, aad Werner Yaiel, being enemies of the United 
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